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similar cases, and that the problem of the effect of war upon contracts 

of life insurance must still be grappled with as one unsolved. 

Jas. F. Mistek. 
Kansas City, Mo. 



RECENT AMERICAN DECISIONS. 

Supreme Court of Errors of Connecticut. 

AMOS J. JAQUES v. THE BRIDGEPORT HORSE-RAILROAD 
COMPANY. 

A court having regular terms has no power to adjourn to a time after the com- 
mencement of another regular term of the same court in the same county, where 
both terms are of the same character. 

And it makes no difference that the adjournment is had for the purpose of com- 
pleting the trial of a single case already commenced, and that all the other cases 
are continued. 

Where a judge, by agreement of parties, goes on with the hearing of a case and 
renders judgment after the close of a term, the judgment is rendered as of the term, 
and the agreement of the parties is the sole authority for the proceeding. 

A civil term may be continued into or adjourned beyond a regular criminal term 
of the same court in the same county, and vice versd. 

Trespass on the case for an injury from the negligence of the 
defendants in not keeping the track of their road in proper repair ; 
brought to the Superior Court in Fairfield county, and heard in 
damages, after a demurrer of the defendants overruled. 

The case was heard at the October term of the court 1874. 
The judge of the court who had been regularly assigned to hold 
the October term, and who had held and was still holding the same, 
began the hearing in damages in the case on the 17th day of No- 
vember, and continued the hearing until the 19th day of November, 
when, by reason of judicial duties elsewhere, he was obliged to sus- 
pend the hearing, and accordingly adjourned the same, and the 
October term of the court, until the 5th day of January 1875, for 
the sole purpose of completing the hearing in damages in this case, 
and for the transaction of no other business whatsoever, the judge 
distinctly announcing this to all parties interested in the business 
of the court. Neither party to this action objected at that time to 
such adjournment. 

Upon the opening of the court at the time to which it had been 
adjourned, on the 5th day of January 1875, the counsel for the 
defendants objected to any further hearing in damages in the case 
Vol. XXV.-83 
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by the court, on the ground that the court could not lawfully sit or 
do any business on and after that day, as the December term 1874 
of the court then was, and for some days previously had been, in 
session in the county. But the judge who had commenced the 
hearing in damages being then present and holding the court, di- 
rected the parties to proceed with the hearing, and thereupon the 
hearing in damages was proceeded with before said judge, who con- 
tinued the hearing and the court by regular adjournments for many 
days thereafter, heard the plaintiff and defendants with their wit- 
nesses and the arguments of counsel, and rendered judgment for 
the plaintiff to recover of the defendants the sum of $5600, with 
costs of suit. 

The defendants moved for a new trial for error in the above 
ruling and action of the court. 

Gf. H. Watrous and Cr. Stoddard, in support of the motion. 
H. 8. Sanford, contra. 

The opinion of the court was delivered by 

Park, C. J. — The question in this case is, whether the judge of 
the Superior Court, holding the October civil term of the court in 
Fairfield county, had power to adjourn the court to the 5th. day of 
January following, for the purpose of completing the hearing of 
the present case, when there was another civil term of the same 
court to be holden by law on the second Tuesday of December. 
It appears that the adjournment was made without any agreement 
of the parties, though without any objection made at the time ; but 
that, when the day to which the court was adjourned arrived, and 
the judge was about to proceed with the hearing, the counsel for 
the defendants protested against the proceeding, and claimed that 
the judge had no further jurisdiction of the case, on the ground 
that the adjournment of the October term to a time beyond the 
commencement of the December term was unauthorized by law, 
and consequently of no effect. But the judge decided to go on and 
hear the case, which was done ; and the question is, whether he 
had power to do so. 

It sometimes happens that during the session of a court, the par- 
ties to a cause pending in it agree that the judge holding the court 
may hear the case after the term shall have ended, and render judg- 
ment as of the term. But in such cases the judge derives his author- 
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ity in the matter from the agreement of the parties, and not from 
any supposed continuance of the term. But that was not this case. 
Here there was no agreement that the judge might hear the case 
after the close of the term. The judge himself did not treat it as 
such a case, but attempted to adjourn the court itself to the time 
fixed for taking up the trial, and he went on with the trial against 
the protest of the defendants, and wholly upon his supposed author- 
ity to adjourn the October term of the court into, or beyond, the 
December civil term of the same court. 

We think this could not be done. The regular terms of the 
Superior Court are fixed by statute to commence at definite times, 
and all cases continued in the court go from one term to another 
in regular succession, which could not be done if one civil term 
could be carried into or beyond another term of the same character. 
Although all the causes pending in the court might be continued 
by order of the court, except certain specified ones, still the judge 
continues to have control over his orders and judgments during the 
term, and while it continues he may revoke them as occasion may 
require. This is every day's practice. The business of the court 
could not be successfully carried on unless the judge had this con- 
trol over his own orders and decrees during the term. Hence, if 
the October term of the court in this case was in existence on the 
5th day of January 1875, all the entries of causes continued to 
the December term 1874 might have been revoked, and the causes 
brought back into the docket of the court. Suppose this had been 
done, and suppose that some of the cases which had been continued 
had been tried at the December term, what would have become of 
them, and what would have become of the December term ? It is 
easy to see that a judge would have it in his power in such a case 
to nullify, in effect, not only the next succeeding term, but many 
succeeding terms, so far as the old cases are concerned, by contin- 
uing his own" term ; for if he can continue one case with his term, 
he can just as well continue all the cases upon the docket. And 
if there were no other objection, it is manifest that great confusion 
would result from such a practice. If one term can thus be con- 
tinued, so could all the terms in the county, and the result would 
be that many regular terms of the same court might be in existence 
at the same time in the same county, and it would be impossible to 
know to what term a case belonged. We are satisfied that one reg- 
ular civil term of the court cannot be continued after the time pre- 
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scribed for the commencement of another regular civil term in the 
same county. 

This conclusion does not apply to terms of different character. 
One criminal term may be continued beyond, and may be in exist* 
ence after, the beginning of a regular civil term, and so a civil 
term may run into or beyond a criminal term of the same court in 
the same county. 

The view we have taken of this question renders it unnecessary 
to consider the other questions in the case. 

A new trial is advised. 



Upon the question directly involved 
in the principal case, viz., the power 
of a court to adjourn a term for the pur- 
pose of completing the trial of a civil 
cause, already begun before it, to a time 
after the commencement of another reg- 
ular civil term of the same court, we 
have found no other decided case and 
the argumentum ab inconvenienti which is 
urged in the opinion is certainly under 
the circumstances to be considered as of 
great weight. In criminal law, how- 
ever, a different view has at least in one 
case apparently been taken. In Car- 
roll v. Commonwealth, 4 Weekly Notes 
109 (1877), the case was called for trial 
in June term 1876 of the court of Oyer 
and Terminer, but the jury was not com- 
pleted until the last day of the term. 
The jury was then sworn and the court 
having adjourned from time to time the 
trial was not practically begun until 
July 13th, which was in July term, 
when the counsel for the defence objected 
that the term had expired and that no 
precept had issued to hold a special 
court at the time (July 13th), which 
could have been done by statute, and 
asked that the jury should be discharged. 
The court refused to discharge the jury 
and the trial proceeded. On error it 
was argued that, though a jury impan- 
elled during a regular term and actually 
engaged in the trial of a case could be 
kept together after the term, yet the 
court could not impanel a jury and keep 
it waiting until required, and that there- 



fore the case should have been consid- 
ered as begun at July term and the June 
jury should have been discharged. The 
Supreme Court of Pennsylvania affirmed 
the action of the court below, relying 
to an extent at least on Briceland v. 
Commonwealth, 24 P. F. Smith 463, in 
which, however, the facts were some- 
what different, for in thaf case the j ury 
had heard the evidence and had been 
charged on the last day of February 
term and had been kept together to con- 
sider its verdict until three days beyond 
the term, so that the trial was unques- 
tionably continuous and unbroken, 
whereas, in Carroll's case, the court 
went a step farther and held the swearing 
of the jury to be the commencement of 
the trial, and the break between it and 
the practical commencement of no conse- 
quence. In this we think the court was 
right, but it would seem as though its 
decision were in conflict with the prin- 
cipal case, as it was an adjournment of 
a case actually commenced to a time 
after the commencement of a regular 
term of the same character, unless it is 
thought that there is a necessary differ- 
ence between civil and criminal terms. 
Willi regard to the effect of the expi- 
ration of a term, there are some ques- 
tions which have more frequently arisen 
and which may now be said to be the 
only survivors of the army of conse- 
quences which formerly followed in the 
train of the old English doctrine of the 
completeness of each term, standing by 



JAQUES v. BRIDGEPORT HORSE-RAILROAD CO. 



661 



itself; an idea which probably came 
from the manner of making up the 
record in England and which has really 
very little application in this country ; 
and although it is maintained to a cer- 
tain extent, as is so far useful, yet it is 
rather as fixing in some cases a conve- 
nient bar to litigation than as having any 
inherently sacred or unassailable char- 
acter, that the term is here allowed to 
be the limit within which certain acts 
may be done. What some of the acts 
are we will consider. Within term, 
even after judgment, a court retains ab- 
solute control of its record and may alter, 
modify or set aside judgments or even 
sentences. It is true that the case of 
The King v. Wingfield, Cro. Car. 251, 
seems to hold the contrary and as re- 
ported states generally, "And it was 
resolved that such fines assessed in 
court by judgment upon an information 
cannot be afterwards qualified or miti- 
gated," yet it is of questionable author- 
ity, and as early as Bedding's Case, Sir 
T. Ray. 376 (1680), we find the King's 
Bench remitting a fine on the last day 
of the term. In King v. Price, 6 East 
322 (1805), a sentence was altered dur- 
ing term, and in Darling v. Gurnet/, 2 
Dowl. 101, it was held that a judgment 
could be altered in term. A court may 
even increase the severity of its sen- 
tence, at the term at which it was im- 
posed, provided it remains yet unexe- 
cuted, as was done in Jobe v. The State, 
28 Ga. 235 (1859), and Commonwealth 
v. Weymouth, 2 Allen 144 (1861). 

After term, however, a judgment ob- 
tained after a trial or hearing, or, what 
is sometimes called an adversary judg- 
ment, cannot be opened. In Catlin v. 
Robinson, 2 Watts 373 (1834), Gibson, 
C. J., remarked, " it would be sufficient 
to show the illegality of the proceeding 
that the judgment was opened after the 
power of the court over it was at an end. 
It was rendered at November term 
1826, and the premises were sold on a 
lev. fac. to the succeeding term. At 



November term 1829 the settlers ob- 
tained a rule to show cause why the 
judgment should not be opened and they 
let into a defence. * * * Now it is in 
vain to say that this was done in the 
exercise of a judicial discretion which 
is not a subject of revision here. The 
day of discretion was past. It is un- 
doubtedly true in the abstract that the 
opening of a judgment is not a matter 
for correction on a writ of error, but it 
is alsq true that for excess of power the 
act may be annulled." In King v. 
Brooks, 22 P. F. Smith 363 (1872), 
Shakswood, J., said, "in the case of 
judgments entered adversely after a 
hearing or trial it is settled that it [t. e. 
the opening of a judgment] must be 
done before the end of the term at which 
they are entered." The rule is also 
recognised in Mather's Ex. v. Patterson, 
9 Casey 485 (1859). See also Brush 
v.^tobbins, 3 McLean 486 (1-844); 
Huston v. Mitchell, 14 S. & R. 307 
(1836) ; Castle v. Reynolds, 10 Watts 
51 ; Miller v. Gallagher, 1 Weekly 
Notes 8. Nor is a judgment or sentence 
amendable. In Prince v. Nicholson, 1 
Marsh. 401 ; s. c. 6 Taunt. 45 (1815). 
Gibbs, L. C. J., asked "How can we 
amend a judgment after term ?" In Al- 
bers v. Whitney, 1 Story 312 (1840), 
Story, J., said, "It is plain that at 
common law no judgment was amenda- 
ble after the term at which it was en- 
tered." In this case the name of the 
defendant, as to whose identity there 
was no dispute, had been mis-stated as 
"James ff." instead of John H., ami it 
was sought to amend by inserting the 
true name in the record after judgment 
and after term. This Story, J., re- 
fused to allow, as it could not have been 
done at common law and there was no 
United States statute permitting such 
amendment. In Ullery v. Clark, 6 Har- 
ris 148 (1851), there had been an arbi- 
tration in which the arbitrators in 1846 
had made an award in favor of the plain- 
tiff, the defendant appealed and the plain- 
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tiff obtained a verdict for somewhat less 
than the amount of the award, on which 
verdict judgment was erroneously en- 
tered without costs. In 1850 the court or- 
dered judgment to be entered with costs. 
This the Supreme Court held to be error. 
In the opinion Chambers, J., after re- 
ferring to Stephens v. Cowan {infra 664), 
said, "The entry of the second judgment 
with costs is not to correct an error com- 
mitted in expressing what was intended 
or directed, but, after an interval of 
nearly two years, to correct what the 
court on further reflection considered an 
error in their first judgment and after 
proceedings had on that point. If this 
were allowed it could never be known 
when a judgment was final." 

In re Mason, 8 Mich. 70 (1860), it was 
held that a sentence, though manifestly 
wrong, when viewed in the light of facts 
afterwards brought forward, could not 
be altered after term. Upon this wx- 
ticular point Commonwealth v. Mayloy 
et a/.., 7 P. F. Smith 291 (1868), is a 
case of especial interest. In accordance 
with a practice which had prevailed for 
some time in the criminal courts of 
Philadelphia, a rule was entered at the 
term at which a sentence had been 
imposed to reconsider the said sentence, 
which rule after term was made absolute 
and the prisoners sentenced to a shorter 
term of imprisonment than that orig- 
inally imposed, whereupon the attor- 
ney-general took a writ of error. The 
Supreme Court held the action of the 
court below erroneous and upheld the 
general rule of the finality of a sentence. 
With reference to the rule to reconsider, 
Thompson, C. J., said, "But it has 
been argued that the rule, to reconsider 
within the term, is a modification ipso 
facto of the rule which regards the final- 
ity of the sentence. The difficulty is to 
find authority for the rule. A principle 
is often limited in its scope by other 
principles and when so the operation is 
the result of law. But it is quite an- 
other thing to make a rule to control a 



principle. This is legislation. To go 
the extent of the argument would be to 
set aside the maxims of the law with 
reference to the finality of judgments 
and sentences. * Interest reipublicoz res 
judicata non rescindi' and ' res judicata 
veritale accipitur.' " 

It is to be observed that the term rule 
does not apply to judgments by default 
or confession. In Kaulbach v. Fisher, 
1 Rawle 323 (1829), a judgment on a 
warrant entered in 1820 and revived by 
sei. fa. and judgment thereon by con- 
sent was held by the Supreme Court to 
have been properly opened in 1827. 
See also Castle v. Reynolds, supra; King 
v. Brooks, supra ; and Bredin v. Gilli- 
land, 17 P. F. Smith 37 (1871), in 
which Sharswood, J., said, "In the 
nature of the case there is not and ought 
not to be any limitation of time to the 
power of a court to open a judgment 
entered by default for want of appear- 
ance." 

Even with reference to adversar 
judgments there are certain corrections 
which a court can make even after term, 
as, first, it can correct clerical errors 
and supply the omissions of its record- 
ing officer. In Murray V. Cooper, 6 S. 
& R. 126 (1820), whereon a plea of 
nid tiel record the court, in 1808, decided 
in favor of the plaintiff, but the prothon- 
otary neglected to enter judgment ; the 
defendant took a writ of error which 
was non-prossed, and, in 1812, another 
which was non-prossed in 1815 because 
no judgment appeared of record ; in 
1816 the court below, after argument, 
entered judgment nunc pro tunc and this 
was affirmed on "error. In Balch v. 
Shaw, 7 Cush. 282 (1851), it was said 
by Fletcher, J., " it is competent for 
a court of record under its general in- 
herent and necessary authority to cor- 
rect the mistakes and supply the defects 
of its clerk or recording officer so as to 
have the record conform to the actual 
facts and truth of the case, and that this 
may be done at any time, as well after 
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as during the term nunc pro tunc." See 
also Fay v. Wenzell, 8 Cash. 315 
(1851). 

Second, a court may correct miscal- 
culations. In The King v. Stephens, 3 
Smith 366 (1806), the defendants had 
been found guilty of taking bribes from 
a native prince in the East Indies ; part 
of the penalty was the payment of the 
amount corruptly received. It appeared 
that in drawing up the judgment, a 
mistake had been made in calculating 
the value of the foreign coin in which 
the bribes had been received. It was 
held that the rule for judgment against 
the prisoners and the entry roll as to 
the amount of punishment might be 
amended after term, though not the 
judgment and verdict. 

In Sadler v. Evans, 4 Bur. 1987, there 
had been a nonsuit and costs taxed by 
the master. After the lapse of more 
than one term the plaintiff applied to 
have certain costs, which had been taxed 
against him and which had not been 
occasioned by his fault, set aside. It was 
argued that as the record of the case 
was still in the court, having come back 
after a writ of error had been non-prossed, 
the court might still amend. The court 
held the application one to alter the 
judgment, and therefore too late, but 
Lord Mansfield recognised the power 
of the court to correct a miscalculation 
after term, saying, "If a manifest mis- 
computation or any plain mistake in 
figures should appear on the face of the 
record with regard to costs, I should 
think it might be amended," but the 
other judges in their remarks held that 
the attempt was to substantially alter 
the judgment, " not in a matter of mere 
mistake, but of judgment." The dis- 
tinction was therefore taken between 
altering a judgment and merely giving 
it its proper application by freeing the 
record from an apparent error induced 
by a miscomputation. 

The doctrine of miscalculations being 
amendable was carried farther in the 



Sheppard Contested Election Case, 27 P. 
F. Smith 295 (1875). In that case 
Sheppard was returned as elected to the 
office of district attorney. A petition 
contesting the election was filed in Octo- 
ber term 1868, and in October term 1869 
the Court of Quarter Sessions decided 
in favor of the contestant, whereupon, 
October 19th 1869, the record was re- 
moved to the Supreme Court by certio- 
rari ; on the 25th the contestant was 
sworn into office, on the 28th Sheppard 
presented in the court below a petition 
alleging certain errors in the calcula- 
tion by which the court arrived at the 
conclusion that the contestant was 
elected. In March 1870 the record 
came back to the Quarter Sessions 
affirmed. The Quarter Sessions then, 
having considered Mr. S.'s petition, 
made a recalculation and declared Mr. 
Sheppard elected. In the opinion of 
the court Allison, P. J., said, "We 
can claim to have given the case a most 
careful examination, with all these 
lights to aid us. In this examination 
we have adhered firmly to the principles 
contained in the opinion of the court, which 
was delivered by Judge Brewster. 
In nothing have they been varied or 
departed from. We have confined our- 
selves to the correction of the account, 
where figures have been required to be 
placed in it, in consequence of acciden- 
tal oversight, with an abandonment of 
an admitted error in the mode of stating 
the account in purging a poll and with 
the revision of our judgment upon the 
evidence as to whether votes to be re- 
ceived are legal or illegal votes." The 
Supreme Court sustained the action of 
the Quarter Sessions, though from the 
opinion delivered it may be a little 
doubtful whether it was on the ground 
that the action was a mere correction 
of miscalculation or because the power 
of the court having been suspended by 
the certiorari, the term constructively 
continued, for, while Agnew, C. J., 
said, " The term had passed only in 
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point of time, not of judicial cogni- 
sance," he also said, "It is a false 
analogy to liken this case to the attempt 
of a court to rejudge its judgment after 
the term was passed. This is no such 
attempt. There was a manifest mistake 
of calculation shown by the notes of the 
judge." 

The case of Stephens v. Cowan, 6 
Watts 511 (1837), seems hardly to fall 
under either of the foregoing heads. In 
that case, in October term, a case stated 
in ejectment was submitted to the court 
and judgment was given for the plain- 
tiff on the day before the end of the term 
and entered accordingly. A few days 
after the term had expired the judge 
found that he had made a mistake as to 
the parties and had given judgment for 
the plaintiff under the impression that 
that person was the defendant. He 
accordingly directed the prothonotary to 
enter judgment for the defendant and 
at December term made absolute a rule 
to strike off the previous entry of judg- 
ment for the plaintiff. In the Supreme 
Court, Kennedy, J., said, "It is 
doubtless true that after the end of the 
term in which the court has rendered 
judgment upon a case stated or a special 
or general verdict, from which an ap- 
peal may be taken by writ of error or 
otherwise, it cannot alter or change it 
with a view to correct what the court 
upon further reflection may consider an 
error therein. But it would be going 



too far to say that such court may not 
afterwards, before any proceeding has 
been had upon the judgment, correct a 
mere mistake that has arisen in enter- 
ing it differently from what was intended 
and perhaps directed. Whenever there 
is something to correct by, as, for in- 
stance, the notes of the presiding judge, 
no danger need be apprehended from 
doing so, and the general rule on this 
subject as well as the reason of the thing 
would seem to justify it. Here it would 
seem that the design of the court was to 
enter judgment for the patentee, believ- 
ing him at the moment to be the plain- 
tiff when in fact he was ihe defendant, 
and under this misapprehension entered 
the judgment for the plaintiff." This 
case, it will be seen, allows much more 
than the correction of a mere miscalcu- 
lation or the clerical error or omission 
of a recording officer. It permits the 
court to correct, after term, an entry 
made through its own misapprehension, 
and yet it seems perfectly consonant 
with law and reason. The true rule on 
the subject of amendments after term 
would seem to be suggested by the re- 
mark of Agnew, C. J., supra, and 
might be stated to be that an amend- 
ment should be allowed, where the 
allowance is not either directly or in 
effect a rejudging of the cause, and of 
course with due respect to the interven- 
ing rights of third persons. 

H. Bcdd, Jr. 



Supreme Judicial Court of Massachusetts. 

JOHN A. BARDEN v. BOSTON, CLINTON AND FITCHBURG 
RAILROAD COMPANY. 

A passenger in a car of a railroad corporation, on the station to which he was 
going being announced, and after the car had entered the station, left his seat and 
stood inside the closed door of the car, for the purpose of hastening his departure 
from the car. While he was so standing, the car came into collision with another 
car, and the passenger was thrown down and injured. Held, in an action by him 
against the railroad corporation, that the question, whether he was in the exercise 
of reasonable care, was for the jury. 



